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The Reporter summarizes below the
activities of those entities within state
government which regularly review,
monitor, investigate, intervene or
oversee the regulatory boards,
commissions and departments of
California.
OFFICE OF
ADMINISTRATIVE LAW
Director:Linda Stockdale Brewer
(916) 323-6221
The Office of Administrative Law
(OAL) was established on July 1, 1980,
during major and unprecedented amendments to the Administrative Procedure
Act (AB 1111, McCarthy, Chapter 567,
Statutes of 1979). OAL is charged with
the orderly and systematic review of all
existing and proposed regulations
against six statutory standards-necessity, authority, consistency, clarity, reference and nonduplication. The goal of
OAL's review is to "reduce the number
of administrative regulations and to
improve the quality of those regulations
which are adopted...." OAL has the
authority to disapprove or repeal any
regulation that, in its determination, does
not meet all six standards.
OAL also has the authority to review
all emergency regulations and disapprove those which are not necessary for
the immediate preservation of the public
peace, health and safety or general welfare.
Under Government Code section
11347.5, OAL is authorized to issue
determinations as to whether state agency "underground" rules which have not
been adopted in accordance with the
Administrative Procedure Act (APA) are
regulatory in nature and legally enforceable only if adopted pursuant to APA
requirements. These non-binding OAL
opinions are commonly known as "AB
1013 determinations," in reference to the
legislation authorizing their issuance.

MAJOR PROJECTS:
AB 1013 Determinations. The fol-

lowing determinations were issued and
published in the CaliforniaRegulatory
Notice Register in recent months:
-June 11, 1990, OAL Determination
No. 10, Docket No. 89-017. OAL determined that a memorandum issued to
public sector self-insurers (for workers'
compensation) by the Department of
Industrial Relations' (Department)
Office of Self-Insurance Plans, which

required these public agencies to reserve
monies for certain workers' compensation accounts, constituted a regulation
subject to OAL review. Although the
one key requirement (that local governments must reserve funds for salary continuation payments) has apparently been
rescinded by the Department, OAL was
obliged to determine whether the
requirement as articulated in the memorandum should have been adopted pursuant to the APA nonetheless.
In its June 28, 1989 memorandum
entitled "Payment of and Reserving for
Statutory Salary Continuation Benefits"
addressed to "All Public Sector SelfInsurers and All Third Party Administrators," the Department directed certain
public agencies to report, reflect in their
claim files, and reserve salary continuation payments made or potentially owed
certain state employees as workers'
compensation.
Under Labor Code section 4850,
Government Code section 19871, and
Education Code section 89529.03, certain public agencies are required to issue
salary continuation payments to certain
classes of employees in lieu of workers'
compensation temporary disability payments. However, consistent with Labor
Code section 3701, Department regulations which require self-insured employers to reserve salary continuation payments made or potentially owed to
qualifying employees pertain strictly to
private employers. OAL found that the
relevant Departmental reporting requirements place no such reporting standard
on public sector self-insured employers.
Additionally, OAL found as an undisputed fact that many public agencies have
been self-insured for a number of years
and have neither reserved nor reported in
their annual reports to the Department
salary continuation payments due or
potentially due to certain statutorily
defined "safety employees, state officers
and employees or state university
employees" as workers' compensation
payments.
Consequently, OAL agreed with the
allegation of the requester of the determination that by distributing this memo-

randum, the Department sought to (1)
require public sector self-insurers to
reserve salary continuation benefits, and
(2) require the self-insurers' annual
report and claim files to reflect salary
benefits due (in lieu of temporary disability benefits) to claimants. Further,
these requirements were imposed without the benefit of notice or the required
APA rulemaking procedure. Therefore,
OAL concluded that the memorandum
violated Government Code section
11347.5(a); if the Department wishes to
enforce this policy, it must be adopted
pursuant to APA rulemaking procedures.
-July 31, 1990, OAL Determination
No. 11, Docket No. 89-018. OAL determined that a particular enforcement policy of the Division of Labor Standards
Enforcement (DLSE) of the Department
of Industrial Relations is not a regulation. DLSE is required, upon request, to
make available to the public certain
actions of the Department's Industrial
Welfare Commission (Commission),
which is empowered to adopt regulations
governing wages, hours, and working
conditions in fifteen different industry
and occupation categories. The policy in
question states that employers who
require employees to remain on premises
during a meal period, even when the
employees are relieved of all duties,
must compensate the employees for that
meal period.
The policy enforcement statement is
based on DLSE's understanding of the
term "hours worked," as defined in Title
8, California Code of Regulations
(CCR), sections 11010-11150. Generally, the regulations define "hours
worked" as "the time during which an
employee is subject to the control of the
employer, and includes all the time the
employee is suffered or permitted to
work, whether or not required to do so,
and in the case of an employee who is
required to reside on the employment
premises, that time spent carrying out
assigned duties shall be counted as hours
worked." The DLSE enforcement policy
under question states that "whenever an
employer requires its employees to
remain on the premises for meal periods,
it is exerting control and must pay for
that time as 'hours worked' even if the
employees are relieved of all other job
duties."
Preliminarily, OAL found that the
challenged policy represents "a rule or
standard of general application," or at
least "a modification or supplement to
such a rule." However, OAL refused to
deem the challenged policy a "regulation" because it found that DLSE-in
adopting the policy and in using the term
"hours worked"-did not "implement,
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interpret, or make specific the law
enforced or administered by the agency
or govern the agency's procedure."
Instead, OAL concluded that DLSE's
policy simply states the only legally tenable interpretation of the term "hours
worked," and therefore is not a regulation.
After making this determination,
OAL disagreed with DLSE's overall
position that Labor Code section 1198.4.
which requires DLSE to "make available
to the public any enforcement policy
statement or interpretations of orders of
the [Commission]," exempts DLSE's
enforcement policies from the scope of
the APA. OAL noted that Government
Code section 11346 specifically states
that APA requirements are applicable to
any exercise of quasi-legislative power
unless expressly exempted by the legislature.
Privatizationof Publication of CCR.
Southern California state depository
librarians and law libraries are contemplating sponsoring legislation to require
the state to reimburse them for purchasing the Revised Official California Code
of Regulations, now published by Barclays Law Publishers instead of the
state. (See CRLR Vol. 10, Nos. 2 & 3
(Spring/Summer 1990) p. 47 for background information.) OAL General
Counsel John Smith reports that OAL
may aid the librarians in sponsoring this
funding proposal.
As reported previously, the Barclays
version represents the new uniform format resulting from a six-year revision of
codified state regulatory law. Because
the State Printer decided to cease publishing the CCR, OAL contracted with
Barclays to print it. Whereas the State
Printer had always provided a free subscription to the CCR to all 153 depository libraries in California, no such
requirement was included in OAL's contract with Barclays. Under the Public
Records Distribution Act (Government
Code section 14900 et seq.), 100 state
government depository libraries and all
county clerks will receive the Barclays
version of the CCR free, courtesy of
OAL. However, the remaining depositories must pay for their subscriptions,
which cost $4,000 per set plus $2,000
per year for the update service.
LITIGATION:
OAL's motion for summary judgment
was recently denied in Fair Political
Practices Commission v. Office of
Administrative Law, et al., No. 512795
(Sacramento County Superior Court). In
this action, FPPC challenges OAL's
authority to review FPPC regulations
under the APA as it has been amended
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since 1974. The FPPC contends that its
regulations are subject to review under
the APA only as it existed at the time of
the electorate's approval of the Political
Reform Act (PRA), which, inter alia,
created the FPPC. OAL (and its role in
reviewing regulatory agency rulemaking) was not created until 1980. (See
CRLR Vol. 10, Nos. 2 & 3 (Spring/Summer 1990) p. 47 for background information.) On August 15, the parties
agreed to a briefing schedule, and a hearing in this matter was scheduled for late
November.
In CaliforniaChapter of the American PhysicalTherapy Ass'n et al. v. California State Board of Chiropractic
Examiners, et al., Nos. 35-44-85 and 3524-14 (Sacramento County Superior
Court), an August 2 status conference-one of many scheduled and then
postponed due to the parties' collective
determination to engage in extensive settlement negotiations-was unsurprisingly postponed and rescheduled once again
for October 5. OAL General Counsel
John Smith reports that a settlement is
now expected soon and more than likely
will moot or cause a further postponement of the scheduled October 5 status
conference.
The parties are litigating the validity
of the Board of Chiropractic Examiners'
(BCE) adoption and OAL's approval of
section 302 of BCE's regulations, which
defines the scope of chiropractic practice. Mr. Smith expects that the eventual
settlement will cause BCE to amend section 302. OAL is only peripherally
involved in the action at its present level,
and has not been a party to the ongoing
negotiations. (See CRLR Vol. 10, Nos. 2
& 3 (Spring/Summer 1990) p. 47; Vol. 9,
No. 4 (Fall 1989) p. 127; and Vol. 9, No.
3 (Summer 1989) p. 118 for background
information on this case.)

OFFICE OF THE
AUDITOR GENERAL
Acting Auditor General:Kurt Sjoberg
(916) 445-0255
The Office of the Auditor General
(OAG) is the nonpartisan auditing and
investigating arm of the California legislature. OAG is under the direction of the
Joint Legislative Audit Committee
(JLAC), which is comprised of fourteen
members, seven each from the Assembly
and Senate. JLAC has the authority to
"determine the policies of the Auditor
General, ascertain facts, review reports
and take action thereon ...and make recommendations to the Legislature ...concerning the state audit...revenues and
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expenditures...." (Government Code section 10501.) OAG may "only conduct
audits and investigations approved by"
JLAC.
Government Code section 10527
authorizes OAG "to examine any and all
books, accounts, reports, vouchers, correspondence files, and other records,
bank accounts, and money or other property of any agency of the state...and any
public entity, including any city, county,
and special district which receives state
funds ...and the records and property of
any public or private entity or person
subject to review or regulation by the
agency or public entity being audited or
investigated to the same extent that
employees of that agency or public entity have access."
OAG has three divisions: the Financial Audit Division, which performs the
traditional CPA fiscal audit; the Investigative Audit Division, which investigates allegations of fraud, waste and
abuse in state government received
under the Reporting of Improper Governmental Activities Act (Government
Code sections 10540 et seq.); and the
Performance Audit Division, which
reviews programs funded by the state to
determine ifthey are efficient and cost
effective.
RECENT AUDITS:
Report No. P-935 (June 1990) concerns purchasing practices and conflict
of interest policies in the selection of
school textbooks for use in elementary
and high schools. The report notes that
the state Board of Education (Board) is
responsible for approving textbooks and
other instructional materials that it determines are suitable for use in California's
elementary schools. From the list of
materials adopted by the Board, local
school districts select most of the textbooks and instructional materials that
they purchase. In researching these
issues, OAG reviewed two recent state
adoptions and the subsequent purchase
of textbooks by four school districts.
The report found that certain publishers failed to provide instructional materials free of charge to schools districts
which purchased their textbooks, as
required by Education Code §60061.
Also, certain publishers failed to report
to the state Department of Education
(Department) when free instructional
materials became available to districts,
as required by their contracts. According
to the report, publishers erroneously
charged fifteen districts at least $60,000
for such materials. In one case, a publisher provided a $10,000 grant to one
district that it did not provide to other
districts.

